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COUNSEL FOR R. J. REYNOLDS TOBACCO COMPANY: 
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By: Mr. Michael A. Nims 

901 Lakeside Avenue 
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*_*-*_*_*_*_* 


ORAL ANSWERS AND DEPOSITION of the 
witness, CECIL R. REYNOLDS, taken at the instance of 
the Plaintiff in the above - numbered and styled cause 
before CRAIG CARTER, Certified Shorthand Reporter in 
and for the State of Texas, on April 10, 1997 at the 

offices of Moore & Howard, Inc., 112 E. Pecan, Suite 
1700, San Antonio, Bexar County, Texas, between the 
hours of 9:25 a.m. and 12:00 p.m. pursuant to the 
Mississippi Rules of Civil Procedure. 
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the witness, being first duly cautioned and sworn to 
tell the truth, the whole .truth, and nothing but the 
truth testified as follows: 



Q. Dr. Reynolds, good morning. My name is 
Charles Patrick and I represent the plaintiff in the 
state of Mississippi case, the case brought on behalf 
of the state of Mississippi by Mike Moore who is 
Attorney General for the state against various 
tobacco companies. You have been listed as an expert 
in this case. Let me ask you -- First, we will have 
this marked as Deposition Exhibit 1. 

(Deposition Exhibit l 

(was marked for identification. 

Q. (BY MR. PATRICK): Let me show you what's 
been marked as Deposition Exhibit 1 which is a 
statement of Cecil Reynolds. I neglected to ask 
you. Could you go ahead and, for the record, state 
your full name and your address, please? 

A. Sure. Cecil Randy Reynolds. Do you want 
my home address or business? 

Q. Why don't you give, us both. 

A. Okay. My business address is 909 Pecan 
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Street in Bastrop, Texas, 78602. My home address is 
[DELETED] 

Q. Dr. Reynolds, getting 'back to Deposition 
Exhibit No. 1, which is the.expert statement that was 
given to us in this case, have you seen this before? 

A. Yes. 

Q. And did you assist in the preparation of 
this statement? 

A. Yes. 

Q. And in what way did you assist in the 
preparation or in the actual preparation of the 
statement? 

A. I was asked to review and comment on a 
draft of this that had been.prepared by attorneys and 
made corrections and things like that. We had also 
had --We had had a conversation about it before it 
was prepared. 

Q. All right. And with whom did you have a 
conversation about this? 

A. With Mike Nims. 

Q. When were you first contacted about this 

case? 


A. 

November. 


It was either in late October or early 
I'm not sure of the exact date. 

MR. NIMS: And for the record, focus on 
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1 about this case. 

2 THE WITNESS:' Oh, I'm sorry. 

3 A. This particular case, gosh, probably -- 

4 it was probably not until January. 

5 Q. (BY MR. PATRICK): ■ With regard to any 

6 tobacco - related case or case brought on behalf of an 

7 Attorney General for whatever state, when was the 

8 first time you had any contact? 

9 A. That would have been late October or 

10 early November. 

11 Q. And prior to late October or early 

12 November, did you have any contact with any lawyers 

13 representing any tobacco companies or with any 

14 lawyers affiliated with Jones-Day? 

15 A. I do not believe I had ever had any 

16 contact with any Jones-Day attorneys. I had never 

17 had any contact with any attorneys in a case 

18 involving tobacco litigation. If they happened to be 

19 involved in it, I didn't know about it. 

20 Q. I see, but you did have contact with some 

21 Jones-Day attorneys in the past? 

22 A. No. 

23 Q. No, you hadn't? 

24 A. No. I said that I had not, to my 

25 knowledge, ever had any contact with any lawyers from 


A. WILLIAM ROBERTS, JR., & ASSOCIATES 

ittp://legacy.library.ucsf.e®fl>tiDl/epb|Q^al30/pclf.industrydocuments.ucsf.edu/docs/qpgl0001 


6 


1 Jones-Day. 

2 Q. Okay. 

3 A. I was just saying I may incidentally have 

4 had contact with other lawyers at different times in 

5 my career who may have been involved in tobacco 

6 litigation, but I.was not contacted in regard to any 

7 of that litigation. 

8 Q. Do you know how the lawyers for Jones-Day 

9 came to see you? 


10 

A. I 
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And we can 
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Q. On how many occasions have you testified? 
A. In court or in a deposition? 

Q. Let's just say court to begin with and 
then we can go into depositions'. 

A. In the course of my entire career, I 
would, estimate probably 100 court appearances. 

Q. When was the first time you testified in 


court ? 

A. 

1977 . 

Q. 

in court? 


I believe that would have been around 


And when was the last time you testified 


A. Last Tuesday. 

Q. And what kind of case was that? 

A. It was a murder trial. 

Q. And what was the nature of your 
testimony? 


A. I had examined an individual sometime ago 
who had then committed a murder. He was an elderly 
gentleman, and there was a question of whether or not 
he was suffering from dementia. My testimony was 
about the results of my examination and whether or 
not he was demented. 

Q. Were you testifying on behalf of the 
state or on behalf of the defendant? 
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A. Well, I was court appointed to conduct 
the examination, but then I was asked to come and 
testify by the defense. 

Q. So your testimony was that he was 
demented? 

A. Yes. 

Q. And that was, in part, to support an 
insanity defense? 

A. No. My finding had been that he was both 
competent to stand trial and sane at the time of the 
alleged offense, but he was in the early stages of 
dementia, and his attorney felt that that would be an 
important consideration to the jury in determining an 
appropriate sentence. 

Q. Of the times that you have testified in 
court, how many times or what percentage of times -- 
If you can do this for me, what percentage would be 
on criminal cases versus civil cases? 

A. It runs about ~ In terms of trial 
testimony, actually it seems that most civil cases 
settle and criminal cases don't where I'm contacted. 
So I would say 60 percent of those are criminal where 
there's actual trial testimony, and perhaps more than 
that. 

Q. What type of civil cases have you 
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testified in? 

A. Typically the civil cases that I am 
involved in are some type of personal injury matter. 
It may be personal injury from an accident. It may 
be medical malpractice. 

Q. And when yoii say medical malpractice, 
what type of medical malpractice? 

' A. The majority of the medical malpractice 
cases that I have testified in are typically 
characterized as bad baby cases where an infant or 
neonate is noted to have some kind of injury, some 
kind of problem, something is wrong with the baby, 
and the person delivering the baby, the hospital, the 
nurses, and, you know, everybody gets tagged with 
that when that happens. 

A lawsuit is brought and then I would get 
involved in determining, the etiology of the child's 
injury, what course of treatment would be appropriate 
for the child, what the prognosis is, evaluating cost 
estimates, life care plans, and things of that 
nature. 

Q. Will you, in the course of your consult 
on a case like that, examine the baby physically to 
determine whether or not the baby is - - what the 
baby's likelihood of progress will be as far as 
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1 mental abilities or whatever? 

2 A. In some cases, yes. In some cases, no. 

3 As you know, that varies sometimes with what the 

4 attorneys are estimating.in terms of what the case is 

5 worth, as they say, and sometimes they don't want to 

6 go to the expense of having a lot of personal 

7 examinations conducted. Sometimes they ask you to do 

8 this on the. basis of a review of records. 

9 Q. How many cases of, let's say, OB or 

10 neonatal malpractice have you testified in in court?. 

11 Can you say? 

12 MR. NIMS: By malpractice, I assume you 

13 mean where that is the allegation? 

14 MR. PATRICK: Right. 

15 Q. (BY MR. PATRICK): Where that is the 

16 allegation where you have a baby that is 

17 neurologically injured. 

18 A. I don't think I have ever had one of 

19 those actually go to trial. I think every one of 

20 them has settled. 

21 Q. How many depositions have you given on 

22 all kinds of cases? 

23 A. I would estimate close to 100. I don't 

24 keep track of them, so there's, some error associated 

25 with that estimate. But I would say since 1977, 100 
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1 is a reasonable estimate. 

2 Q. And of the depositions, what is the 

3 percentage of criminal versus civil? 

4 A. I actually think I have only given one 

5 deposition in a criminal case,, and that was -- I'm 

6 not even sure that qualifies as a deposition. In 

7 most states, that's not allowed. 

8 Q. Right. 

9 A. So this was an arrangement where the -- I 

10 had been retained by the prosecutor's office and they 

11 agreed to allow that. 

12 Q.- So in the depositions that have been 

13 taken of you, what type of cases have they been? 

14 Malpractice cases or - - 

15 A. Well, they are as I previously described 

16 them. 

17 Q. Do you testify on behalf of the plaintiff 

18 or the defendant or both? 

19 A. Well, I don't like to think that I 

20 testify on behalf of anybody other than myself. I 

21 like to think I represent my view of the facts and my 

22 interpretation of the information before me. If we 

23 could recharacterize your question as who brings me 

24 to the deposition -- 

25 Q. That's fine. It was a poorly worded and 
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phrased question. 

A. - - I can answer you. Again, I don't keep 
exact figures. I think a reasonable estimate is 
between 60 and 70 percent of the time.I'm called by 
the defense and between 30 and 40 percent of the time 
by plaintiffs. 

Q. Is there a law firm that has retained you 
as a consultant on more than one occasion in such a 
case? 

A. Yes. 

Q. And what would that law firm be? 

A. There are several. 

Q. Could you give me the list or the names 
of those? 


A. Well, to the best 
will not guarantee you that I 
anybody. 


of my ability I can. 
don't leave out 


I 


Q. 

A. 

Texas firm, 
probably - - 

. Q* 


I understand. 

Thompson, Coe* Cousins & Irons which is a 
I think over the years I have 
Do you want to know how many cases? 

Yeah. Why don't you. That would be 


nice. 


A. 

realize I 


I assume you wanted to know that, 
shouldn't assume anything. I think 


I 

with 
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Thompson-Coe, I have been involved in five cases over 
the course of my career. 

Q. Any particular lawyer in that firm that 
you consulted with? 

A. I have worked with actually four 
different lawyers in that firm. 

Q. If you can recall, can you give me their 

names? 

A. Sure. Newton Jones, Randy Nelson, Rick 
Boston, and James Cartier. 

Q. And this firm is located where in Texas? 

A. I think their main office is in Dallas. 
They may have some satellite offices around the 
state, but the Dallas office is the one that I have 
been involved in. 

Q. And were they representing the plaintiff 
or the defendant? 

A. They were always representing defendants. 

Q. And when I say the defendant, that would 
be the hospital or the physicians or whom? 

A. In some cases, hospitals. In some cases, 
physicians. In some cases, corporations or 
businesses where an injury is alleged to have 
occurred. 

Q. Usually firms will actually be retained 
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1 by insurance carriers. Do you know if there was a 

2 particular insurance carrier that was involved in 

3 these cases? 

4 A. I'm sure there was. I have no idea. I 

5 usually don't pay any attention to who the insurance 

6 carrier is. It's irrelevant to me. 

7 Q. All right. Any other firms that you have 

8 consulted with on more than one occasion? 

9 A. There is a firm whose name has changed 

10 several times. I can tell you the senior partner has 

11 never changed and that's Jim Eubank. The remainder 

12 of the name has changed several times, as I said, and 

13 I'm not even sure what it is now. 

14 Q. What's the location of that firm? 

15 A. They are in Austin. And over the years, 

16 I think I have consulted with Jim on probably -- I 

17 have consulted with him probably on about five cases, 

18 and I think three of those I gave deposition 

19 testimony in. I think the only other firm that I 

20 have been hired on multiple occasions by is Fulbright 

21 & Jaworski. 

22 Q. Any particular lawyer that you -- 

23 A. Well, it's been a different office. . I 

24 think Fulbright & Jaworski may be the largest law 

25 firm in Texas, and it seems like they have offices 
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everywhere. I have been retained once by their 
Austin office, once by their Houston office, and once 
by their San Antonio office, and it was a different 
person each time. 

Q. Do you remember the names of any of those 

people? 

A. Stephanie Smith in Austin and David 
Jansma in the San Antonio office. I do not remember 
the name of the attorney in the Houston office, but I 
understand he's no longer there. 

Q. In the cases where you have consulted 
with a plaintiff's firm, do you recall the names of 
the plaintiff's firms with whom you have consulted? 

A. Not all of them. Some. 

Q. Some of them? 

A. Morgan & Weisbrod, which is a Dallas 
firm, and I worked with the senior partner there, Mel 
Morgan. Most of my plaintiffs' cases end up being, 
for some reason, outside of Texas. 

Q. Well, outside of Texas is okay, too, if 
you can recall. 

A. Yeah. I'm trying to remember the names. 
Well, there's a firm in Denver that I am just 
absolutely dropping the name of. There's another 
firm in Denver that I have worked with that was Kelly 
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& Stovall, and the attorney that I worked with there 
was the senior partner, Larry Kelly. 

Q. Any firms in south Flo'rida or Florida 
that you might have worked with? 

A. I have worked once -- I don't remember 
the law firm, but I remember all of the details of 
the case. I worked for a firm that was representing 
a plaintiff and the firm was based in Tampa, the suit 
was filed in Orlando, and the plaintiffs lived in 
Texas. My understanding is it was a very well-known 
case in Florida, but I can't give you the case 
caption or the attorneys' names. It's been awhile, 
but it involved -- Well, I will see if you want to 
know any of that and I will try to track it down. 

Q. What were the circumstances of the case 
briefly? 

A. It was a case where a mom and dad and two 
children checked into, I think, a Days Inn in 
Orlando. A gang basically followed them into their 
room and the woman was subjected to a gang rape in 
front of her children and was held at gunpoint. 

Later that night, this gang went by the 
local county District Attorney's office and kicked 
his door in and dragged him out in the front yard and 
beat him up. The same, gang was later apprehended. 
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1 Apparently, this same thing had happened at this Days 

2 Inn on four other occasions that year. 


3 

Q. 

You can' t r< 

4 

attorney. 

though? 

5 

A. 

I cannot re 

6 

Tampa. That's as close 

7 

really - - 

I have no ide, 

8 

Q. 

Any other c< 

9 

either in 

Texas or out 

10 

A. 

Certainly. 

11 

actually 

in Monroe, Lou 

12 

the names 

of the law fi 

13 

details o 

f cases and th 

14 

remember 

names . 

15 

Q- 

How about i 

16 

A. 

For plainti 

17 

Q- 

Does the - - 

18 

A. 

Yes . 

19 

Q. 

Do you reca 

20 

name of Helm, Fletcher, 

21 

al? 


22 

A. 

I don't. I 

23 

Q- 

All right. 

24 

something 

* 

25 

A. 

■Yes. There 


Let me just - 
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1 I have actually done multiple cases for who is a 

2 plaintiff's attorney typically named Michael O'Dell. 

3 Q. Again, most of these cases were, cases of 

4 neurologically-damaged infants? 

5 A. With Michael O'Dell, they were not 

6 infants. By the time he gets involved with them, 

7 they are school age typically, and many of these 

8 cases end up not being filed until the baby is two 

9 and a half or three years old. 

10 Q. Let me ask you this question. Do you 

11 recall any of the names of the attorneys for any of 

12 these cases that were on the other side that were 

13 representing either the, in the plaintiff's cases, 

14 doctors or the hospitals or, you know, some defendant 

15 or for when you are working for the defense who is 

16 representing the plaintiff? 

17 A. Not very many, but I.do remember a 

18 couple, and I just remembered the name of the other 

19 law firm in Denver. 

20 Q. Okay. 

21 A. It was Leventhal & Bogue, B-o-g-u-e, and 

22 I worked with Jim Leventhal at that firm. I know I 

23 worked on more than one case with them. 

24 Q. Okay. 

25 A. In terms of attorneys on the other side, 
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only in civil? 


Q- 

Only 

in 

civil . 

A. 

Okay. 

Bil1 Whitehurst. 

Q. 

Where 

is 

he from? 

A. 

He's 

in 

Austin. He's the senior partner 


in a firm that starts with his name and has a whole 
long string after it. 

Q. Okay.- 

A. I have never been asked that before. I 
can see their faces. I can recall their style and 
lots of other things about them. I don't pay much 
attention to their names. I'm sorry. Bill 
Whitehurst stands out. 

Q. Anyone particularly good on the other 

side? 

A. Bill Whitehurst. I have even referred 
people to him. Well, that's all. I really don't 
recall - - 

Q. Do you have -- Go ahead. 

A. I really don't recall any other 
attorneys' names who would have taken my deposition. 

Q. Now, in those cases where you, either on 
behalf of the plaintiff or the defendant These are 
civil cases. Do you know how they come on to your 
name or get to know you or where their source of 
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1 contact is? 

2 A. Sometimes I know. Sometimes I don't. I 

3 usually ask because I'm curious about it. 

4 Q. Well, are you affiliated with any type of 

5 consulting service or anything like that the attorney 

6 may contact and then refer that attorney to you? 

7 A. The only one of those that I have been 

8 associated with actually before this case was TASA. 

9 Q. TASA? 

10 A. Yeah. It's called the Technical Advisory 

11 Service for Attorneys, and I think they just maintain 

12 a computer database. I probably get less -- on the 

13 average less than one referral a year from that 

14 particular service. I think Saul Wilen makes 

15 referrals like that and I don't have any formal 

16 affiliation with him. He contacted me about this 

17 case, and this case is the only, you know, situation 

18 like that with him. 

19 Q. Where is Saul Wilen located? 

20 A. I think he's located here in San 

21 Antonio. Actually, I know he's located here in San 

22 Antonio. 

23 Q. Is he an attorney or a physician or -- 

24 A. He's a physician. 

25 Q. Is he a practicing physician? 
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1 A. No. I don't think so. 

2 Q. Is his business one of developing 

3 consultative relationships, or how. do you know? What 

4 do you know? 

5 A. He does a lot of things. I know he 

6 conducts workshops, continuing education workshops, 

7 for attorneys all around the country, and he assists 

8 in locating experts and getting them into contact,. 

9 with attorneys. I think he does other kinds of work 

10 with them in a consultative role advising them 

11 about - - 

12 Q. So he does a lot of the continuing legal 

13 education courses that you might see? As an 

14 attorney, I might get a flyer that he might be 

15 putting some type of - - 

16 A. Well, that's my understanding. 

17 Q. Yeah. 

18 A. I have never been to one or anything. 

19 Q. Do you have a billing rate, an hourly 

20 rate, or a rate for consultation? 

21 A. Yes. 

22 Q. What is that? 

23 A. It's $200 per hour for any work that does 

24 not involve testimony. Testimony time is charged at 

25 150 percent of that. Expenses that I may incur are 
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1 charged at actual expense with no add-on. And if I 

2 am asked for the convenience of the attorney or the 

3 attorney's client to work after 5 o'clock on weekends 

4 or holidays, I bill at 150 percent of whatever rate 

5 would be in effect for that service. 

6 Q. Well, that sounds reasonable. 

7 A. Well, it's surprising how much that cuts 

8 down on people asking me to work on Saturday and 

9 Sunday, which is the whole purpose of it. 

10 Q. Let's say within the last 12 months, how 

11 many cases or how many depositions have you given? 

12 A. In the last 12 months? 

13 Q. Twelve months. I know, as you just said, 

14 you would have to approximate, but -- 

15 A. Depositions, probably seven or eight. 

16 Q. And how many times have you testified in 

17 court? 

18 A. I have testified in court probably a 

19 dozen times. 

20 Q. All criminal? 

21 A. No. No, or if we could say criminal or 

22 criminally-related. 

23 Q. That's fine. 

24 A. Competency hearings are a civil 

25 proceeding, but they are in a criminal matter. So if 
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we -- I assume you are not interested in that. It 
doesn't sound like it anyway. Yes, I have testified 
at trial in civil matters in the last 12 months. 

Q. And what would those civil matters be? 

A. One was a personal injury suit involving 
a head injury. 

Q. Who was the lawyer? 

A. The lawyer who brought me to trial was 
Newton Jones at that time at Thompson-Coe. 

Q. Do you remember the lawyer on the other 

side? 

A.' You know, I do not remember his name, 

but - - 

Q. Where was the trial? 

A. The trial was in Dallas. I actually 
remember the plaintiff's name in that case. It was 
Anwar Solomon. It was Solomon and some other things 
after that versus American Airlines and some other 
people after that. In terms of trial testimony in 
other civil proceedings in the last 12 months, that's 
the only one I recall. There may have been several 
others. 

Q. Now, regarding this case -- Well, let's 
make it broader than that. Regarding tobacco 
litigation, how much time have you spent either 
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reviewing literature or in consultation with 
attorneys or doing any kind of work with regard to 
tobacco-related issues? 

A. X would have to estimate that. At this 
point, I would say on the order of 65 hours, maybe 
70 . 

Q. what have you done so far? 

MR. NIMS: I have no objection to a 

general description of what he's done and obviously 
no objection to a very specific description with 
respect to this case where he has been designated. 

He may have done some things with respect to a 
possibility of being designated in another case that 
may or may not occur and would, X think, still be 
work product at this point. 

Q. (BY MR. PATRICK): Well, generally. 

A. Generally what I have done is reviewed 
reports, reviewed literature, and discussed my 
thoughts and impressions about that with Mr. Nims. 

Q. How much time have you spent either on 
the phone or in person with Mr. Nims of those 65 or 
70 hours? 

A. Probably 30 of those hours would be my 
guess. Again, I don't track it that way. 

Q. In San Antonio, Bastrop, Cleveland, or 
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where? Do you know? 

A. All of the above. 

Q. Have you .read -- 

MR. NIMS: The question about location 
included phone calls, I assume? 

MR. PATRICK: Yes. 

MR. NIMS: He has not, to the best of my 
knowledge, ever physically come to Cleveland. 

A. No, I have not, but your question I 
understood to include telephone. 

Q. (BY MR. PATRICK): Yeah. Right. So 
Mr. Nims has come to you on most occasions? 

A. Yes, or we have met here in San Antonio. 

Q. Your first contact about tobacco 

litigation came by way of Mr. Nims? 

A. It was by way of Saul Wilen called to ask 
me if I would be willing to talk to Mr. Nims. 

Q. Right, but the first attorney contact you 
had was with Mr. Nims? 

A. Yes. That has been -- Well, I was going 
to say the only attorney contact, but there was one 
meeting where another attorney was present. 


Q, 

Who 

was that? 


A. 

You 

know, I 

don' t 

remember his name. 

Q. 

Was 

he with 

J ones 

-Day or was he with 
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another firm? 

A. No. He was from another firm in south 
Texas. It was either Brownsville or McAllen. 

Q. Now, when you first met with Mr. Nims, 
did you know that his firm was representing a tobacco 
company? 

A. Yes. 

Q. And did you know that you were going to 
be providing expert testimony on behalf of the 
tobacco company that his firm represents? 

MR. NIMS: Objection. 

Q. (BY MR. PATRICK): Well, you can answer 

i t. 


A. Well, I need to clarify it just a little 
bit again. I will resist the intimation that I am 
testifying for anybody other than myself and about my 
review of the material and my opinions. Whether they 
like my opinion or not is irrelevant to me. 

Secondly, I did not know at that time that there 
might be any testimony involved. 

Q. Now, you have a very extensive CV. Can 
you tell me approximately how many articles that you 
have written? I can try to count them all up. 

A. I haven't counted them. Approximately 


300 . 
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Q. And do any of the articles or any of your 
other research and/or writings deal with 
tobacco-related issues at all? 

A. No. 

Q. Have you ever made any public statements, 
let's say, giving any speeches or any lectures on the 
effects of cigarette smoke or tobacco? 

* A. No. 

Q. Would it be fair to say that you would 
not consider; yourself an expert in tobacco - related 
diseases ? 

A. It depends on how you define diseases, I 
think. As I think of disease, I would say no-. 

Q. And how would you think of disease? 

A. A disease is something that is caused by 

some entity that invades the body or is an attack on 
body systems but perhaps by some internally-generated 
process. 

Q. Let's go back to Deposition Exhibit No. 1 
and go through what has been listed as the nature of 
your testimony. First of all, it says, "Dr. Cecil R. 
Reynolds is a Professor of Educational Psychology and 
a Professor of Neuroscience at Texas A & M 
University." I assume that that is still your 
position presently? 


' A. WILLIAM ROBERTS, JR., 


& ASSOCIATES 


http://legacyJibrary.ucsf.eflM^pl/epb|Q^gUG>0i/pyc#.industrY(documents.ucsf.edu/docs/qpgl0001 



2 8 




1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

2 

2 

2 

2 

2 

2 


1 

2 

3 

4 

5 

6 

7 

8 
9 
0 
1 
2 

3 

4 

5 

6 

7 

8 
9 
0 
1 
2 

3 

4 

5 


A. In spite of your efforts, yes. 

Q. All right. I'm not exactly sure what 
that means, but "Dr. Reynolds may offer expert 
testimony in this matter respecting the diagnosis of 
mental retardation in individuals under the age of 
18, the risk factors which have been associated with 
such mental retardation, the factors affecting 
treatment for the mentally retarded, and the absence 
of any established causal relationship between 
smoking during pregnancy and such mental 
retardation." Is that a correct statement in that 
you are going to offer expert testimony concerning 
those particular issues? 

A. I may if asked. 

Q. Are you prepared to offer expert 
testimony if asked questions about those issues? 

A. Yes. 

Q. "He may also testify about the multiple 
risk factors which potentially affect the birth 
weight of infants and the incidence of those risk 
factors in the Medicaid expectant mother 
population." Are you prepared to give testimony 
about that issue or those issues, if asked? 

A. Yes. 

Q. Let's stop right there. 
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Let's take about a minute 




1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

2 

2 

2 

2 

2 

2 


2 

3 

4 

5 

6 

7 

8 
9 
0 
1 
2 

3 

4 

5 

6 

7 

8 
9 
0 
1 
2 

3 

4 

5 


or so. 


(A brief recess was taken). 

Q. (BY MR. PATRICK): Doctor, before we go 
back to the issue of low birth' weight children and 
risk factors for low birth weight children, I want to 
ask you some questions about your educational 
background. You received a bachelor of arts in 
psychology in 1975 at the University of North 
Carolina at Wilmington, correct? 

A. Yes. 


Q. Did you grow up in North Carolina? 

A. Yes. 

Q. Was your father in the military? 

A. Yes, he was. 

Q. You know, your last name is Reynolds. 

MR. PATRICK: Let me go off the record. 

(Discussion off the record). 

Q. (BY MR. PATRICK): Doctor, I'm from South 
Carolina and I have seen lots of tobacco grown in 
North Carolina. When you were growing up, did there 
ever come a time when you worked in the 
tobacco - growing industry as a summer job or anything 
like, that? 

A. I cropped tobacco two summers. 
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Q. And how long a period during those 
summers? The entire three months? 

A. No. I don't think you crop tobacco that 
long. I'm not sure. It was for a few weeks each 
summer which was, as a teenager during high school, 
to earn a few extra bucks, and I can tell you it's 
the second hardest labor I was ever engaged in. 

Q. You received a master's of education in 
psychometrics at the University of Georgia. What are 
psychometrics ? 

A. Psychometrics is a specialized field of 
statistics that deals with the development foundation 
of diagnostic techniques within psychology and 
diagnostic model. 

Q. And you received your Ph.D. in 
educational psychology again from the University of 
Georgia, and that was in 1978. You have said your 
major was in school psychology. What is educational 
psychology and/or school psychology? 

A. Well, educational psychology and school 
psychology are different disciplines. We were in a 
department of educational psychology, I think is how 
all the degrees read. Educational psychology is a 
broad academic discipline that looks primarily at 
learning and how we learn and matters related to 
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learning in any regard. 

School psychology is a professional 
discipline within psychology that looks at disorders 
of development learning behavior primarily in 
children and adolescents but also deals with adult 
learning disorders and disorders of development and 
behavior in adults but with a stronger focus on 
children. 

Q. Now, would you consider yourself a 
clinical neuropsychologist? 

A. I'm board certified nationally in 
clinical neuropsychology. In fact, I'm president of 
the certification board and past president of the 
National Academy of Neuropsychology. So yes, I 
would. 

Q. Would you consider yourself an 
epidemiologist? 

A. No. 

Q. You are not a medical physician? You 
don't have an M.D., correct? 

A. That's right. 

Q. I guess the question I have is I 
certainly can understand how you can evaluate whether 
one is mentally retarded or has neuropsychological 
damage or what the prognosis of that particular 
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individual can be or will be or might be, but my 
question is what is it in your training that would 
allow you to offer an expert opinion as to either the 
cause of low birth weight or the cause of mental 
retardation, whether it is from cigarette smoking or 
tobacco or whatever? 

A. Well, I think my course work in the 
biological basis of behavior, which is a required 
part of course work, would be very much related to 
that; my course work in development of individuals 
which starts with conception; course work in 
neuroanatomy, physiology, areas like that; my 
internship, which was at the Medical College of 
Georgia where X was in pediatric neurology a good bit 
of the time and also the adult neurosurgery unit, but 
spent most of my time in pediatric neurology there 
would be very relevant to that. 

Regarding these matters if we move away 
from an individual child to group data, I think you 
will find that I have extensive training in research 
design and statistics and have published papers 
critiquing research design in general, and 
particularly, the application of regression-related 
models to classification systems and diagnostic 
systems and some of the problems of that. 
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Much of the research that is done in this 
area, as you know, uses statistical modeling which is 
something that I have taught at the doctoral level at 
several universities. 

Q. Well, let me ask you this. You are 
prepared to give an opinion on the risk factors for 
low birth weight infants. Wouldn't you agree that 
cigarette smoking is one of the major risk factors 
for the development of low birth weight in children? 

A. Well, I would agree it is a risk factor, 
yes. It is associated with. 

Q. Wouldn't you agree that many reviewers, 
commentators, and other people who have written on 
the subject have said that low birth weight and 
smoking are so related that the relationship can be 
said to be causal? 

A. I would agree that they say that, yes. 

Q. But you disagree with that opinion? 

A. Absolutely. 

Q. Tell me why. 

A. The research that I have been able to 
read to date does not appear to have controlled 
appropriately the necessary variables that would * 
allow one to determine that this is, in fact, a 
causal relationship. It is a correlational 
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1 relationship and, in fact, some of the articles that 

2 are noted, even the Oster report as it were, noted 

3 specifically that that their findings are 

4 associational and not causal. 

5 Q. Have you seen documents -- Well, let me 

6 back up. Have you seen any documents from the 

7 tobacco companies concerning low birth weight 

8 infants? 

9 A. * When you say documents from the tobacco 1 

10 companies, you will have to help me. 

11 Q. Let's say internal documents, 

12 nonpublished internal memoranda, discussing whether 

13 or not cigarette smoking during pregnancy is a cause 

14 of low birth weight infants. 

15 A. No. 

16 Q. Would you agree that cigarette smoking in 

17 pregnancy is a risk factor for abruptio placenta? 

18 A. I would agree that it's a risk factor. 

19 Q. Would you agree that it is a risk factor 

20 for placenta previa? 

21 A. That it is a risk factor, yes. 

22 Q. Would you agree that it is a risk factor 

23 for spontaneous abortion? 

24 A. I'm less certain about that. I would 

25 have to see more material on that. 
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19 

in public ! 

20 

A. 

21 

Q. 

22 

an article 

23 

A. 

24 

Q. 

25 

A. 


Yes . 


Would you agree that it is a risk factor 


I don't know. 


No. 

Would you agree that it is a risk factor 


No. 


Would you agree that it is a risk factor 


No. 


Doctor, are you familiar with a 


No. I don't know her. 


I don't think I have seen this one. 
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have read a lot of material and I may not recognize a 
specific article. 

Q. May I see that copy back, please? 

A. (Indicating). 

MR. PATRICK: Can we have this article 

marked as Deposition Exhibit No. 2. 

(Deposition Exhibit 2 

(was marked for identification. 

Q. (BY MR. PATRICK): Doctor, Exhibit No. 2 
is entitled "The Relationship Between Idiopathic 
Mental Retardation and Maternal Smoking During 
Pregnancy." The authors are Carolyn Drews, Catherine 
Murphy, Marshalyn Yeargin-Allsopp and Pierre 
Decoufle. It appeared in the journal of Pediatrips , 

I believe, in December of 1996. I can get you the 
exact month, but I know it was 1996. 

The abstract states Objectives at the 
top. "Smoking has been linked to small cognitive, 
achievement, and behavioral deficits but has not been 
associated with more severe cognitive impairments. 
This investigation evaluated the relationship between 
maternal smoking during pregnancy and idiopathic 
mental retardation." 

And then down at the bottom, it says, 
"Conclusions. Our data suggest that maternal 
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smoking may be a preventable cause of mental 
retardation." Are you familiar with the 
investigation and conclusions of these authors 
concerning cigarette smoking and mental retardation? 

A. Only I think generally. I don't recall 
reading this specific article/ but I would be happy 
to do that. 

Q. All right. I would like to ask you a few 
questions about it preliminarily, and then you can 
take whatever time you may need to read this 
particular article. The article begins, "Smoking 
during pregnancy is known to have a variety of 
effects on fetal and infant development. Such 
effects include a reduction in birth weight, an 
increase in the risk’ of Sudden. Infant.Death Syndrome, 
and an increase in the risk for perinatal 
mortality." Do you agree with that statement? 

A. No. 

Q. In what way do you disagree with that? 

A. Well, they are .making causal 
conclusions. If they were to say that smoking is 
associated with or correlated with, then I would not 
have any issue with the statement. But the way it's 
worded, it appears to me that they are making a 
causal inference that is not supported by the 
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research designs that I have seen in the literature. 

Q. Going back to a reduction in birth weight 
specifically or low birth weight, as far as a risk 
factor is concerned, cigarettes being a risk factor, 
would you be able to say that that's the most 
important risk factor, or are there other risk 
factors that you would consider more important than 
cigarette smoking? 

A. There are certainly other variables that 
I consider more important as risk factors. 

Q. What are they? 

A. Well, the first one is access to prenatal 
care. I don't know of anything more important than 
access to prenatal care. Then we begin to get into 
other areas that depending upon how one calculates 
risk factors and specifically which research one 
reviews, the order of these things shifts around a 
great deal. 

We know that ethnic background has--and I 
think it's described, in fact, in some of the 
articles that Dr. Oster relied upon--an overwhelming 
effect on birth weight. Maternal nutrition, maternal 
stature, drug abuse., particularly cocaine, but also 
including heroin, methadone, other narcotics, 
benzodiazipines appear to have some significant 
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effect. Marijuana use. These are all things that 
are very important; alcohol use, certainly when it is 
present, being a much greater risk factor. 

Q. Alcohol use is a greater risk factor for 
low birth weight than cigarette smoking? 

A. In people who drink. If you don't drink, 
it's not a risk factor. 

Q. Well, in people who drink, it's more - 


important ? 

A. I think so. 

Q. What articles or data do you have to 
support that conclusion? 

A. Just my general reading of the literature 
would lead me to that conclusion. 

Q . Is there any particular article that you 
have to support that; anything in the general medical 
literature that says that drinking alcohol leads to 
low birth weight in infants? 

A. It leads to all manner of problems in 
infants of which low birth weight is one. 

Q. I understand that there are other 
problems, but if there's anything that you could 
point me to regarding low birth weight and alcohol, I 
would like to see it. 

A. Yeah. Well, I'm not going to be able to 
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X go to the library and pull it for you today, but I 

2 will. 

3 Q. Well, you have some journals and articles 

4 here today. If there was something in particular -- 

5 You know, if you have got something here today, I 

6 would like to look at it. 

7 A. Well, do you want us to conduct a search 

8 of all this here today and see? I mean, you are 

9 aware of everything that's here. If you want to take 

10 the time to go through it page by page today, we 

11 will. 

12 Q. We can do that at a later point. 

13 A. I guess. 

14 Q. What other risk factors are there for low 

15 birth weight? 

16 A. Well, I'm not even sure of all the ones 

17 that I have named now, but I think I have hit the big 

18 ones. There may be others. Certainly poverty is a 

19 variable that's strongly associated with low birth 

20 weight and poverty being a collective variable, if 

21 you will. Smoking ends up -- In most of these 

22 studies, smoking ends up being a collective variable 

23 because they don't partial all the other things that 

24 are correlated with smoking, so poverty and its 

25 correlates. 
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1 Q. Poverty would be a proxy for some other 

2 risk factor.that would be included in that 

3 population, known or unknown, wouldn't that be 

4 correct? 

5 A. Yes. 

6 Q. And poverty, in and of itself, is not a 

7 cause of low birth weight? 


8 

A. 

I didn't 

say it 

was a cause. 

9 

Q. 

Poverty, 

in and 

of itself, is not a'risk 


10 factor for low birth weight? 

11 A. Well, again, it depends upon how you 

12 calculate it. If you use poverty without controlling 

13 all of the other things that are correlated with 

14 poverty, then you would calculate that poverty is 

15 indeed a risk factor. If you control for all of the 

16 other variables that are correlated with poverty, 

17 then it very well may wash out in most studies and 

18 not be associated. 

19 That's the problem with smoking as well 

20 and as we talk about this. If, in fact, you control 

21 all of the other related variables, all of the other 

22 things that are, in fact/ correlated with smoking, 

23 smoking may well wash out which means it can't be 

24 causal. It's correlated. 

25 Smoking in the majority of this research 
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ends up being what you talked about poverty being. 
It's kind of a stand-in collective variable that 
isn't just smoking. It's a lot of things in these 
cases. And until someone produces research that 
controls these confounding variables, making a causal 
inference is not appropriate. It is appropriate to 
say it is associated with, it is correlated with, it 
is a risk factor for, but it is not appropriate to 
say it's causal. 

Q. Doctor, I'm going to have marked next the 
article which appeared in the International Journal 
of Gynecology and Obstetrics . Volume 43, No. 1, 
October 1993, which is actually a technical bulletin 
issued on behalf of this journal. 

(Deposition Exhibit 3 

(was marked for identification. 

Q. (BY MR. PATRICK): Are you familiar with 

a Dr. Benjamin Sacks? 

A. That name is certainly familiar to me. 

I'm not -- I don't associate anything in particular. 

Q. He is a witness in this case on behalf of 
the state of Mississippi. Does it refresh your 
recollection if you have reviewed any depositions by 
Dr. Sacks? 

A. I have not reviewed any depositions by 
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Dr. Sacks, no. 

Q. Is the only deposition that you have 
reviewed the one by D.r. Oster? 

A. Yes. 

Q. This article is entitled "Smoking and 
Reproductive Health." It is ACOG Technical Bulletin 
Number 180, May 1993. I would direct your attention 
to page 78 dealing with birth weight, and let me see 
if we can pin down areas of agreement versus 
disagreement. 

It says, "In a large number of 
epidemiologic studies, it has been shown that the 
mean birth weight.of infants of women who smoke 
during pregnancy is 170 to 200 grams less than that 
of infants of nonsmokers." In general, do you agree 
with that statement, that statistic? 

A. In general, I do. That's not an 
unreasonable statement. I think you could get a lot 
of debate over is it 170 to 200 or is it 180 to 210, 
but I think that's a reasonable conclusion. 

Q. "This difference persists even after 
controlling for confounding variables such as 
maternal age, parity, maternal weight gain and energy 
intake, social class, level of education, and alcohol 
consumption." Would you agree with that statement? 
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1 A. I would agree partially with that 

2 statement and say that in some research, this 

3 difference persists after controlling for these 

4 particular variables. In some research, it does 

5 not. I think that statement is less agreed upon in 

6 the actual research, but it does turn out that way in 

7 some research, yes. 

8 Q. Can you point me to any article or any 

9 research that's been done within the last 20 years in 

10 which the risk factor for low birth weight associated 

11 with smoking has not been substantiated after 

12 controlling for various confounding variables? 

13 A. I think so. The one study that does come 

14 to mind on that is the Phibbs study in the Journal of 

15 the American Medical Association . 1991, which 

16 concluded that "The coefficients for maternal smoking 

17 and mother's age were consistently not significant 

18 and were close to zero." 

19 Q. Can you give me the title of that again? 

20 Who is the author? 

21 A. The author is Phibbs, and there are other 

22 authors. It was in the Journal of the American 

23 Medical Association in 1991. 

24 Q. Do you have a month or a volume or 

25 anything? 
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A. I don't here, but you have a copy of 

this . 

Q. Is that one 

A. Maybe you didn't bring it with you. 

MR. NIMS: Are you referring to one of 
the exhibits to the Oster deposition? 

THE WITNESS: It's Exhibit 28 to the 


Oster- deposition. 

MR. PATRICK: Oh, okay. 

Q. (BY MR. PATRICK): Doctor, I'm sorry, but 
I didn't get your notes until I was already on a 
plane here, so I didn't have an opportunity to try to 
obtain all the articles on which you relied. ■ Let me 
see if I have got it, what was sent to me this 
morning. You wouldn't happen to have a copy of that 
here today, would you? 

A. Well, I have the Oster exhibits here. 

Q. Oh, good, if I could take a look at 


those. 

A. (Indicating). 

Q. I didn't know you were going to be 
reviewing the Oster deposition until I got on a plane 
yesterday, so I don't have access to it. Could I. 
take a look at that? 

(A recess was taken 
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(from 10:37 to 10:40. 

Q. (BY MR. PATRICK): Dr. Reynolds, I am 
looking at the article that you cited for me now. 

This is Defendant's Exhibit 28 to the Oster 
deposition. It's entitled-"The Neonatal Cost of 
Maternal Cocaine Use" by Phibbs, Bateman, and 
Schwartz. It appeared in the Journal of th e American 
Medical Association . JAMA, September 18, 1991. 

• Doctor, wouldn't you agree that this 
article is primarily concerned with cocaine use or 
abuse? 

A. Certainly the focus of that particular 
study is on maternal cocaine use, and in attempting 
to evaluate the effects of cocaine use, they 
attempted to control correlated variables, and one of 
those variables that's correlated with cocaine use 
happens to be smoking. So it was necessary for them 
to study that as well. It turns out that when they, 
in fact, attempt to control those variables and they 
look at cocaine use that the smoking doesn't end up 
being a risk factor. 

As I have said earlier, that's a real 
problem in most of this research. They are not 
controlling for the correlates ot smoking, so smoking 
ends up being a collective stand-in variable much as 
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you described poverty as earlier. 

In this particular study when they took 
out the effects of cocaine use, it turns out that 
smoking doesn't contribute in this sample, but 
cocaine has an independent contribution. 

Q. Do you think cocaine -- Maybe I have 
asked you this before. Dp you think cocaine is 
causatively related to low birth weight in infants? 

A. I think it is, yes. 

Q. In this article at page 1525, they state, 
"Although not previously noted, we collected 
maternal data that quantified fetal exposure to 
illicit substances, alcohol, and tobacco as either 
light or heavy. Estimates using these data were not 
reported because exposure for many infants could not 
be quantified and because we had no method of 
verifying the quantification. However, estimates of 
cost and lengths of stay for categories of light- and 
heavy tobacco, alcohol, and cocaine exposure always 
showed a larger effect with heavier substance use. 

The effects of light exposure for smoking and alcohol 
were close to zero and were not significant. Those 
for both light and heavy cocaine exposure were 
significant, but the differences were relatively 
small. " 
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1 Then if you turn back to a chart -- Well, 

2 let's stop there. If you had a woman who was a light 

3 cigarette smoker, then apparently the effect of 

4 cigarette smoking was washed out because of the 

5 cocaine use or - - 

6 A. We are not sure why it was washed out, 

7 but the -- again, though, you are using a term 

8 "effect of". And if we understand that effect means 

9 it's a statistical association and that simply by 

10 having measures of association you cannot infer 

11 causality, I will let your language persist, but we 

12 are not sure why the association goes,away. 

13 My understanding as I read it is that the 

14 associations go away when you control appropriate 

15 variables. I am very anxious to find studies that 

16 have, in fact, controlled the relevant variables and 

17 see whether or not there's any residual association 

18 with smoking. 

19 Q. Well, would' it be correct this article 

20 did not attempt to evaluate the effect of heavy 

21 cigarette smoking in mothers or at least they don't 

22 report the data? 

23 A. Well, that would be a partial 

24 characterization of it. I think they included an 

25 evaluation of smoking. They didn't, I think, analyze 
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and present their data particularly well by 
categories of smoking, but that's a common problem in 
this literature as well and is another issue to be 
dealt with. 

You know, whoever eventually is funded to 
do this research, as it ought to be done, will 
certainly have to have a design that accounts for 
differential exposure or differential smoking rates. 

Q. Let me show you this chart which is Table 
4. Let me see if you can help me interpret this. 
Table 4 is Coefficient Estimates of the Other 
Independent Variables in the Regression Models, 

Model 1. All right. First of all, what are 
coefficient estimates? 

A. Well, these coefficient estimates are 
going to be derived, as they say, from a regression 
model, so I assume these are some version of a beta 
weight or regression coefficient. 

Q. Okay. And there are two categories 
here. It says "Until Medically Cleared for Hospital 
Discharge" and then "Until Actual Hospital 
Discharge." We have several factors. We have 
maternal age, maternal smoking, gravidity index. 

What is gravidity? 

A. Gravidity is the number of pregnancies. 
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1 Q. Black, female infant, any prenatal care, 

2 and maternal alcohol consumption. And when you look 

3 at the column "Until Medically Cleared for Hospital 

4 Discharge," the costs for maternal smoking were 

5 actually in the negative category. Negative four, 

6 correct? 

7 A. Negative four, yes. 

8 Q. But if you go to the column which states 

9 "Until Actual Hospital Discharge," maternal smoking 

10 accounted for $528 in costs with a -- and I don't 

11 know if this is a relative risk or a coefficient 

12 estimate of 2.4. 

13 A. Well, it's actually not either of those 

14 things. It's unclear exactly what that is from the 

15 labeling of the table. 

16 Q. What is an LOS? 

17 A. Length of stay. 

18 Q. It would appear, though, that cigarette 

19 smoking is an important factor in the actual amount 

20 of hospital costs that would be incurred until actual 

21 hospital discharge based on an interpretation of the 

22 data in this table? 

23 A. Again, it is associated with, but once 

24 you consider everything that they have considered in 

25 this study, which includes controlling for cocaine 
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use, I think they make a very clear statement here in 
their own words. "The coefficients for maternal 
smoking and mother's age were consistently not 
significant and were close to zero." 

What they are telling you is that that is 
a random finding, that there's no statistical 
validity associated with this finding. It's too 
small', 

Q.. That is only as they modify their 
statement over here for light smoking. It says, "We 
collected maternal data that quantified fetal 
exposure to illicit substances, alcohol, and tobacco 
as either light or heavy." 

A. Well, what that tells you is that they 
collapsed their data across smoking categories. It 
doesn't tell you they eliminated heavy smoking. It 
tells you that they collapsed their data across 
smoking categories. 

Q. Well, it says, "Estimates using these 
data were not reported because exposure for many 
infants could not be quantified and because we had no 
method of verifying the quantification." 

A. Yes. That's what I'm saying. They did 
not delete people who were heavy smokers. They 
collapsed them with light smokers because they could 
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not, in their estimation, quantify the differences 
from smoker to smoker accurately, and that's a 
significant problem in much of this literature. 

Q. All right. Going back to our Exhibit 


No. 3 - 


there? 


A. I don't think there is a three, is 


MR. NXMS: Yeah. That's the Sacks 


article. 

THE WITNESS: Oh, okay. 

Q. (BY MR. PATRICK): Okay. Under birth 

weight, we examined the first paragraph, and then in 
the second paragraph, it says, "The consistency of 
the association between smoking and lower birth 
weight supports a probable causal relationship. From 
the literature, it is difficult to determine whether 
this difference in birth weight is due to preterm 
deliveries of appropriate-weight babies or 
intrauterine growth retardation of term babies. It 
is most likely a combination of the two." 

So would you disagree with the statement 
contained in the International Journal of Gynecology 
and Obstetrics regarding the pro.bable causal 
relationship between smoking and lower birth weight? 

A. Yes. 
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Q. Doctor, have you analyzed animal studies 
that have exposed pregnant laboratory animals to 
cigarette smoke that - - 

A. I have not. 

Q. - - have demonstrated lower birth weight 
of the offspring of those animals? 

A. I have not reviewed, the animal 
literature. 

(Deposition Exhibit 4 

(was marked for identification. 

Q. (.BY MR. PATRICK): Let me show you 

Deposition Exhibit 4 which is entitled "Decreased 
Fetal Weights in Rats Exposed to Sidestream Cigarette 
Smoke," and I know, Dr. Reynolds, you haven't had a 
chance to read that article, but would it make any 
difference to you if the animal research indicated 
that the exposure to pregnant laboratory animals to 
cigarette smoke caused consistently lower birth - 
weight in the offspring of those animals? 

A. It potentially could impact my opinions. 

I would say that I'm not an expert in animal 
research. I'm not an expert in the differences in 
how animals metabolize the components of cigarette 
smoke, and without knowledge of those discrepancies, 

I wouldn't be able to judge that literature on an 
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X accurate basis. 

2 You know, when you get into the animal 

3 literature and you start looking at liver function 

4 and kidney function and, you know, other organs that 

5 are involved in catalytic conversion in animals 

6 versus humans and.how that changes things, you lose 

7 me very quickly and I'm not able to comment on that. 

8 Q. When was the first time that you examined 

9 this issue? That is, the issue of whether or not 

10 tobacco exposure causes low birth weight in infants. 

11 A. Well, other than just generally reading 

12 in the literature about what causes developmental 

13 problems in children, the first time I sat down and 

14 really examined it was when I was contacted back in 

15 the fall. 

16 Q. Doctor, are you familiar with a Dr. James 

17 Giannini? 

18 A. No. 

19 Q. Well, let me ask you to assume that 

20 Dr. Giannini is an expert witness for the defendants 

21 in this particular case, and let me show you an 

22 excerpt of a chapter in the book Drugs of Abuse 

23 edited by Dr. James Giannini concerning nicotine. 

24 Let's see if I can get a date on this. This is dated 

25 1989. 
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1 Let's see if you agree or disagree with 

2 the statements in Dr. Giannini's book about 

3 ‘ nicotine. He states, "Despite numerous studies 

4 revealing that cigarette smoking increases the risk 

5 of spontaneous abortions and has perinatal 

6 consequences including increased risk of perinatal 

7 and neonatal morbidity and mortality, increased risk 

8 for birth defects, low birth weight, and increased 

9 risk for Sudden Infant Death Syndrome, and has risks 

10 that continue on through childhood including impaired 

11 scholastic ability and an increased risk of mortality 

12 even until the age of five, and despite intensive 

13 efforts to educate the public to these findings, the 

14 rate of cigarette smoking during pregnancy has not 

15 gone down." 

16 Now, Doctor, I realize there are a lot of 

17 statements contained in that one particular sentence, 

18 but is there any particular statement-- and we can 

19 break it down if you like--that you have particular 

20 disagreement with? 

21 A. Well, again, if we understand that 

22 smoking is typically treated in these studies as a 

23 collective variable and the other correlates of 

24 smoking are not discounted appropriately, then I 

25 would agree with the statement other than I have no 
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basis for commenting on the rate of cigarette 
smoking. I don't think I know exactly how the 
percentage of people who smoke has changed over time. 

Q. You have a degree in school psychology? 

A. I think we have already been over that. 

I have several degrees. One of my degrees is in 
educational psychology with a major in school 
psychology and a minor in statistics and in clinical 
neuropsychology. 

Q. Well, I guess my point is that you have 
been in the setting where you have dealt with 
teenagers who are in the high school setting that 
have been subjected to peer pressure to smoke 
cigarettes, and you have dealt with that on let's say 
maybe not a clinical basis, but on a practical basis, 
have you not? 

A. Yes. 

Q. And have you seen in the last five to ten 
years where these children or these teenagers or 
these youth have been exposed to the popular media of 
cigarette smoking in such a way that it is, for lack 
of a better term, a cool thing to do? 

MR. NIMS : Objection. 

Q. (BY MR. PATRICK): You can answer it. 

A. Yeah. When there's an objection, I need 
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some clarification about what I'm supposed to do next 


not being a 

lawyer. 




Q. 

Yeah. 

Right. 




MR. NIMS: I'm merely 

noting 

an 

obj ection. 

If you 

are able to an 

swer the 

question, 

you should 

try and 

answer it. 



A. 

Okay. 

I think I have 

always 

seen or at 


least- my memory is that cigarette smoking has always 
been portrayed in movies and media and everything as 
what one might characterize as a cool thing to do. I 
don't know that I have noted any change in that if 
that's what you are after. 

Q. (BY MR. PATRICK): Well, have you noted 
in the last - - You would agree that the risks of 
cigarette smoking have become much more well known in 
the last ten years than in the ten years preceding. 
Would you agree with that? 

MR. NIMS: Objection. 

A. I'm not sure if I would agree with that 
or not. It seems to me that it was pretty well 
publicized in the seventies, but maybe it's more well 
known now. I don't know. 

Q. (BY MR. PATRICK): Are you familiar with 
the effects of popular media and movies that are now 
being played and shown on the psychology of youth? 
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A. In a general sense, certainly. As a 
result of my general reading, I certainly read some 
of that literature, particularly the literature on 
aggression. 

Q. Let me ask you this. Do you know why 
teenagers begin to smoke? What are the psychological 
variables that cause these children to start smoking? 

MR. NIMS: Objection. 

A. I certainly don't know all of them. 

Q. (BY MR. PATRICK): What are some of them? 

A. Well, I think probably the two largest 
variables would be the peer pressure and whether or 
not their parents smoke. 

Q. Is there a way to. quantify the risk of 
one beginning to smoke based on, let's say, parental 
smoking? 

A. I'm sure there is a way to do that. You 
know, one can design research to do that 
appropriately, I think. 

Q. What about the influence of media when 
you see popular actors who are smoking in movies? 

A. My common sense tells me that that has an 
influence. I think it is possible, but extremely 
difficult, to design research that would quantify 
that. I don't think it would be .impossible to do 
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that. 

Q. Did you see the movie "Romeo and Juliet," 
the most recent one which was, I want to say, the 
rock and roll version or the MTV version of it? 

A. No, I have not. 

Q. Have you seen advertisements for movies, 
let's say, in which John Travolta -- Are you familiar 
with John Travolta? 



A. Y e s . 

Q. Yes. I believe there's one "Michael" in 
which he is in the back seat of a car with a 
cigarette'in his mouth. Have you seen anything like 
that? 

A. I have not seen that particular movie. 
Certainly I think I have seen movies with John 
Travolta smoking. 

Q. There are movies that are out now that 
are directed toward a youthful audience in which 
there are scenes of popular actors smoking 
cigarettes. You would agree with me on that? 


21 


MR. NIMS: Objection. 



22 

A. 

Well, I don't have -- 

I 

haven't been to a 

23 

movie in - - 

Well, actually I did 

90 

to one movie last 


24 year, so you will have to excuse my social 



retardation.here. But, you know, certainly I have 
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seen movies and seen movies on TV where popular 
actors or actresses smoke. 

Q. (BY MR. PATRICK): Are you familiar with 


Sylvester Stallone? 

A* His movies. I don't know him. 

Q. Do you know whether Sylvester Stallone 
accepted money from the cigarette companies in order 
to place cigarettes in his films? 

A. I do not know. 

Q. Do you know whether or not the cigarette 
companies intentionally target young people to smoke 
their cigarettes? 

MR..NIMS: Objection. 

A. I do not know. 

Q. (BY MR. PATRICK): You don't know whether 
or not in media advertising they do not direct their 
marketing campaigns to teenagers.14 to 19 years of 
age? 


MR. NIMS: Objection. 

A. That's kind of a broad age range. I 
would -- I don't really know. I would assume that 
they are going after 19 year olds. 

Q. (BY MR. PATRICK): Do you think they are 
going after 17 year olds? 

A. I don't know. I don't know that they are 
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going after 19 year olds. I would be surprised if 
. they are not. 

Q. Well, if company documents indicated that 
they were going after teenagers' that were 17 years of 
age and younger, would that surprise you? 

MR. NIMS: Objection. 

A. Well, I don't know if I would be 
surprised by it or not. I would have to read the 
documents and see how that's framed. 

Q. (BY MR. PATRICK): From your standpoint 

as an educational psychologist, what would your 
opinion be on such a marketing campaign that would 
intentionally target young people in the age range of 
17 years old? 

A. I think any marketing for something like 
that that was purposely directed at individuals who 
are under age would be not only inappropriate but 
despicable. 

Q. Now, you are familiar with the Joe Camel 
ad campaign, are you not? 

A. Well, only to the extent that I am 
exposed to it as a consumer. 

Q. And you know that cartoon characters are 
the type of -- Well, let's back up. Children tend to 
identify with cartoon characters, do they not? 
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MR. NIMS: Objection. 

A. My sense is that young children do. 

Q. (BY MR. PATRICK): In fact, you have done 

some research and writing on the use of anatomically 
correct dolls in sex abuse situations, have you not? 

A. In fact, I won a national award for that 
particular issue. 

Q. Right. And the reason why these type of 
dolls are useful in determining whether or not there 
is a problem is because characters such as this 
children find less threatening than having to deal 
with the actual human body. Is that correct? 

A. I don't believe that's the conclusion 
that we draw in that work. I believe we draw the 
conclusion that they are useful in limited 
circumstances where they are communication age for 
children who have difficulty communicating accurately 
without the visual example. If you have a statement 
in that particular review piece that characterizes it 
the way you did, I would sure like to look at it. 

Q. I don't have the article with me, I'm 
sorry, but would you agree as a general matter that 
dolls such as this or cartoon characters or anything 
that is not actually a depiction of the actual human 
body would probably be less threatening to a child 
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than the actual human situation? 

MR. NIMS: Objection. 

Q. (BY MR. PATRICK): That'S a very poor 
question and I don't know if you can answer it. 

A. Well, I would have to agree with you that 
that's a very poor question. 

Q. Well, thank you. 

A. Because most cartoon characters are not 
human, and you asked does that make them less 
threatening than humans. I think a human who looked 
like the Tasmanian Devil would probably be more 
threatening than the cartoon Tasmanian Devil if 
that's - - 

Q. All right. 

A. -- what you are trying to ask me, but 
that's an outrageous comparison. I don't think 
that's realistic. 

Q. I think it was a poor question and it's a 
very poor area of inquiry. Let me just get back to 
ask you small children do tend to identify with 
cartoon characters? 

MR. NIMS: Objection. 

A. Are you saying they tend to identify with 
them more so than anybody else - does .- - 

Q. (BY MR. PATRICK): Yes. 
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A. --or just that they do it? 

Q. X thought that's what you had said, and 
maybe I misstated what you had said previously. 

A. Well, I just said that young children do, 

yes. 

MR. NIMS: Could we take a break for a 

minute ? 

MR. PATRICK: Okay. Sure. 

(A recess was taken 
(from 11:08 to 11:12. 

Q. (BY MR. PATRICK): Dr. Reynolds, let's 
turn back to Dr. Giannini's book here, page 399. He 
says, "A 1963 study in Houston revealed that the 
incidence of smoking during pregnancy was 20 percent 
and that the incidence has remained the same for the 
last 20 years. It is estimated that one-third of 
adolescent females in the United States smoke." 

Would you agree with that? I said 
Dr. Giannini's statement. He's the editor. 
Apparently, someone else has written this particular 
chapter, but would you agree or do you have any 
knowledge of the basis for that statement? 

A. I don't know the relative accuracy of 
that statement. 

Q. And then it goes on "A drug dispensed by 
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1 vending machines or grocery store checkout clerks 

2 seems too innocuous to be harmful." In a general 

3 way, do you agree With that? 

4 A. I think that's perhaps an intuitive 

5 interpretation that sounds reasonable. I don't know 

6 of any research to confirm or deny that statement. 

7 Q. All right. This is- about specifically 

8 nicotine. Would you agree that nicotine is a drug? 

9 A. Gee, I don't know. 

10 Q. And then it goes on down to say, "Harmful 

11 it is, and in a very direct way. There is a direct 

12 correlation between the number of cigarettes smoked 

13 and the size of the fetus." After "the size of the 

14 fetus", there's a comma and it should be a period. 

15 Would you agree with that? 

16 A. There is a correlation, yes. I would 

17 agree there is a correlation. 

18 Q. Let me continue on. "There is a decrease 

19 both in the weight of the fetus and in the 

20 frontal-occipital circumference. This is apparent on 

21 ultrasound by 28 weeks. At birth, the infant of a 

22 nonsmoker usually weighs about 3,075 grams. This 

23 compares with the infant of a one-pack-per-day 

24 smoker, who weighs 2,855 grams. Infants of smokers 

25 are also approximately 1.5 inches shorter than 
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1 infants of nonsmokers, a change in linear growth that 

2 remains throughout the life cycle." 

3 Now, there's a good bit of data there and 

4 I know you have said before that you would agree that 

5 the children of smokers tend to be smaller than those 

6 of nonsmokers, but you don't agree that there's a 

7 causal relationship? 

8 A. That's correct. 

9 Q. Would you agree with the statistics 

10 contained in that paragraph? 

11 A. X think these statistics are reasonable. 

12 There are certainly published studies that would give 

13 other figures that are not exactly the same as these, 

14 but these are not unreasonable figures. You 

15 generally see -- I think he's slightly over-estimated 

16 the average decrease in size, but not by much. 

17 The decrease in weight generally is 

18 associated with, as you referred to earlier, 

19 decreased limb length. It seems to be a total growth 

20 package. 

21 Q. Are you familiar with a Dr. Yara Shaumy? 

22 A. Not by name, but again, as you have 

23 already learned, I'm very poor with names. 

24 Q. He is a researcher that was out in 

25 Southern California, I think, in the early 1970's who 
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put forth a thesis that it wasn't the smoking that 
was causing low birth weight; it was the constitution 
of the maternal smoker. Are you familiar with that 
constitutional hypothesis? 

A. Well, not in those terms. Can you -- 
Would you mind telling me -- I'm really not trying to 
be difficult. Tell me what you mean when you say 
"the constitution of the smoker." I think that has 
so many different meanings for different people. 

Q. The theory is that the mother who smokes 
is either impoverished or drinks or uses drugs or 
doesn't get the proper prenatal care and that the 
universe of women'smokers who are pregnant tend to 
have all these other problems that cause the smaller 
child than the actual smoking. 

MR. NIMS: I object. 

A. I am familiar with that argument. 

Q. (BY MR. PATRICK): Do you know that it 
was an argument that was put forth by the Tobacco 
Institutes in 1971, if you know? 

MR. NIMS: Objection. 

A. I don't know. 

Qv (BY MR. PATRICK): Continuing on with the 
Giannini book, it says, "As these babies are followed 
throughout infancy, they are found to be less alert 
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than their peers. Bayley Scales of Human Development 
reveal a dose response relationship with those 
infants whose mothers smoked heavily during pregnancy 
having lower Bayley scales than infants whose mothers 
did not smoke or who smoked moderately." 

Let me ask you this. What are the Bayley 
Scales of Human Development? 

MR. NIMS: Just for the record, you 
continually make reference to the Giannini book, but 
the questions have to do with the page in a chapter 
which is at least attributed to an author Larry 
Dumont. 

MR. PATRICK: All right. We will say 
Dumont, then. 

Q. (BY MR. PATRICK): What are the Bayley 
Scales of Human Development? 

A. The Bayley Scales of Human Development, I 
believe, is a mistake. I don't think there is a 
Bayley Scales of Human Development * I think he has 
miscited this source. 

Q, So you don't think that there is a Bayley 
Scales of Human Development? 

A. Well, I. think it's called the Bayley 
Scales of Infant Development. 

Q. Oh, okay. What are the Bayley Scales of 
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Infant Development? 

A. The Bayley Scales of Infant Development 
are a set of assessment instruments that look at 
activity and responsiveness of infants that are 
heavily weighted toward motor development and motor 
responding. They are used to evaluate early 
development. They are widely debated about having 
any real relevance to cognitive development at a ,. 
later time because of their emphasis on motor 
responding, but that's what they are pretty much. 

They were developed by a psychologist 
named Nancy Bayley many, many years ago and would 
have been quite old by the time this was done and 
have been revised recently. 

Q. Would you have any reason to disagree 
with the statement made that the infants whose 
mothers smoked heavily during pregnancy had lower 
Bayley Scales than the infants whose mothers did not 
smoke? 

A. No. 

Q. "With the onset of latency, these 
vulnerable children may begin showing symptoms of an 
attention deficit hyperactivity disorder." Wouldyou 
agree or disagree with the fact that children of 
mothers who smoked have a risk for hyperactivity? 
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1 A. Are you asking if I agree with what you 

2 said or what he said? 

3 Q. Well, I'm trying to restate what he 

4 said. Do you agree with what he said? 

5 A. I don't think you have restated what he 

6 said accurately. I think you have greatly altered -■ 

7 Q. Okay. 

8 A. --what he said. Common lawyer -- 

9 Q. A common lawyer problem. 

10 A. Yes. 

11 Q. Well, let me just read what he said and 

12 ask you if you agree with that. "With the onset of 

13 latency, these vulnerable children may begin showing 

14 symptoms of an attention deficit hyperactivity 

15 disorder." Do you agree or disagree? 

16 A. I would agree with his statement that 

17 they may. 

18 Q. Then finally, "Overall ability may be 

19 compromised, as Butler and Goldstein found a 

20 significant deficit in reading comprehension arid 

21 mathematical skills in ll year olds born to mothers 

22 who smoke." Agree or disagree? 

23 A. I would agree that it may be. 

24 Q. Now, maybe I have asked you this. Would 

25 you agree that cigarette smoking is a risk factor or 
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is associated with mental retardation? 

A. -I have not seen anything to establish 
again anything causal, and the association of it is 
very, very small, if existent at all. 

Q. You have not read the Drews article which 
is Deposition Exhibit No. 2? 


A. I have not, but I will. Are we done with 
this? (Indicating). 

Q. Yes. We are done with that. 

A. Do we need to mark any of these or 


anything? 


MR. PATRICK: 


Let me mark j.ust a portion 


of the chapter. 

(Deposition Exhibit 5 

(was marked for identification. 

Q. (BY MR. PATRICK): Doctor, we are going 
to have, although we are not going to make any more 
reference to it at this point, a chapter in a book 
entitled Drugs of Abuse edited by Dr. James 
Giannini. The chapter itself was written by 
Dr. Larry Dumont. That will be our next exhibit. 

Doctor, what are the risk factors for 
mental retardation in children? 

A. There are many. One of the key risk 
factors is the intellectual level of the parents. 
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Q. Well, let me stop you right there. I 
don't mean to be facetious, but would you be of the 
opinion that a mother who is stupid enough to smoke 
during pregnancy may end up having a child of lesser 
mental ability simply because of the fact that she 
chooses to smoke because she doesn't know any 
different or is in some way retarded? 

MR. NIMS: Objection. 

A. Well, I think that's an objectionable 
characterization of people, and unless someone forces 
me to answer a question like that, I won't. 

Q. (BY MR. PATRICK): Well, let me see if I 
can rephrase it to be less -- and I don't mean to be 
offensive. But a person who smokes during pregnancy 
is, in some way, of lesser mental status than someone 
who does not or doesn't appreciate the risks so that 
the offspring is actually as a result of the genetics 
of the mother as opposed to the actual smoking? 

A. I don't think the genetics of the mother 
and the genetic basis of mental retardation are in 
any way related to smoking. 

Q. Okay. 

A. What I was attempting to explain to you 
is that individuals who, in fact, have mental 
retardation themselves are at very great risk of 
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1 having children who have mental retardation. So that 

2 is a major risk factor. 

3 Other risk factors are genetic disorders, 

4 chromosomal aberrations, perinatal accidents. 

5 Infectious disease during pregnancy is a major risk 

6 factor for mental retardation. Alcohol consumption 

7 during pregnancy may be the greatest known risk 


8 

factor. 




9 

Q. 

Is 

it a causal risk factor? 

10 

A. 

It 

certai: 

nly appears to be. It certainly 

11 

does appear 

to 

be. 


12 

Q. 

Go 

ahead. 

I'm sorry. 

13 

A. 

The 

re.may 

be - - There are a variety of 

14 

minor things 

i that can 

happen that are very infrequent 

15 

that may cause 

mental 

retardation. I‘think we have 

16 

hit the big 

ones . 


17 

Q. 

Would you 

agree that cigarette smoking in 

18 

pregnant women 

causes 

the infants to have lower Apgar 

19 

scores? 




20 


MR. 

NIMS : 

I'm sorry. I missed that. 

21 

Lower what? 




22 


MR. 

PATRICK: Lower Apgar scores. 

23 

A. 

No. 




24 Q. (BY MR. PATRICK): Would you agree that 

25 there is medical evidence that it does lower Apgar 
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1 scores? 

2 A. Well, again, you are using that in a 

3 causal terminology and I would say no. 

4 Q. As a risk factor, if i restated the same 

5 question using the term "risk factor" instead of 

6 cause - - 

7 A. Well, I don't think you did that. Are 

8 you doing that now? 

9 Q. If I did that. Let me withdraw the. 

10 question. 

11 A. You know, I think X have -- at least I 

12 have tried to be clear on this earlier, and it really 

13 addresses all of this general category of question. 

14 It is associated with or correlated with a lot of 

15 poor outcomes, but it is not causal. There is no -- 

16 At least there is no established evidence that it is 

17 causal. It may turn out to be causal. There is not 

18 evidence to establish that it is causal at this time. 

19 Q. Can you define for the record or for me 

20 what your definition of "cause" would be? I notice 

21 you continue to use the word "risk factor" in 

22 association. In what way would an agent be said to 

23 be a cause of an effect in your mind? 

24 A. I think the very common lay terminology 

25 that one action directly produces another. 
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1 Q. Are you familiar with a paper entitled 

2 "Birth Weight and Perinatal Mortality, the Effect of 

3 Maternal Smoking" by Dr. Allen Wilcox that appeared 

4 in the American Journal of Epidemiology. ? 

5 A. That certainly is a familiar-sounding 

6 title. 

7 Q. Okay. 

8 A. I have read so many of these studies. .. 

9 I'm not going to sit here and tell you absolutely for 

10 sure I recall this one specifically. 

11 Q. You don't have an independent 

12 recollection of it, then? 

13 A. Not specifically of this study. I have 

14 not gone through and critiqued it. I may well have 

15 read it. Again, I read a wide variety of literature. 

16 Q. Doctor, if we can take a moment, you have 

17 brought some things with you. If I can just have a 

18 chance to look through this, we can decide what needs 

19 to be attached and what doesn't, and I may have some 

20 questions about them. So let's take just a few 

21 minutes. 

22 A. Some of -- Like this, for example, you 

23 were sent copies of. Do you want to look -- If you 

24 will teli me what you are looking for that maybe 

25 weren't sent to you, I might be able to speed this up 


A. WILLIAM ROBERTS, JR., & ASSOCIATES 
http://legacy.library.ucsf.e®fl>tiol/epb|Q^aiaO!/p(#.industrydocuments.ucsf.edu/docs/qpgl0001 


7 6 



for you. Otherwise, I can just stay out of your 
hair. 

Q. You are not in my hair. I just want to 

look - - 

MR. PATRICK: We can go off the record. 

(Discussion off the record). 

Q. (BY MR. PATRICK): Doctor, you have 
brought some information with you today, and I'm not 
going to have it all marked for the record, but some 
of this I just need to go through and identify it. 

I'm not going to have this marked, but there's a 
letter from Lee Young to Peter Biersteker dated 
February 12, 1997 concerning a report by Dr. Oster. 

You brought that and you have, reviewed that, have you 
not ? 

A. Yes. I brought that in response to the 
duces tecum. 

Q. And there is an article entitled 
"Maternal Smoking During Pregnancy and Expenditures 
on Neonatal Healthcare" by Oster. You have also read 
this particular article, have you not? 

A. Yes. 

Q. And you are prepared to offer comments on 
this article as well as Dr. Oster's deposition, are 
you not? 
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A. Yes. 

Q. I take it that you have some 
disagreements with what Dr. Oster has to say in terms 
of the medical costs that result or are, in his 
words, caused by maternal cigarette smoking? 

A. Yes. 

Q. You have the Oster deposition. I will 
put that to one side. You have brought with you 
Chapter 10 of "Drug Abuse and Drug Abuse Research, 
Neonatal and Developmental Effects of Maternal 
Substance Abuse," 1989 to 1991. I don't know the * 
best way to do this, but I would like to have this 
marked and get a copy of it. 

MR. NIMS: Is it all right, Doctor, if we 

mark that and make a copy and substitute a copy for 
the exhibit so that he can end up keeping his? 

Q. (BY MR. PATRICK): Do you have a problem 

with the court reporter or someone making a copy of 
this? 

A. No, not at all. 

MR. PATRICK: Let's have this marked as 

the next exhibit. 

(Deposition Exhibit 6 

(was marked for identification. 

Q. (BY MR. PATRICK): What I would like to 
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do, because these are all things that are unfamiliar 
to me, I would like to mark as part of Deposition 
Exhibit 6 Chapter 6 out of the NIH "Drug Abuse and 
Drug Abuse Research, Cocaine and Other Stimulants." 

A. Just so you will know as you go through 
this, we did provide you with copies of the title 
page of each of these in advance so you would know 
what they were, if that helps you. 

Q. Well, they did. 

MR. NIMS: Recognize, Dr. Reynolds, 
through no fault of Mr. Patrick's, his firm received 
those only the day before this deposition and he saw 
them only this morning when they arrived here. So 
while we did provide them one day in advance, that 
was not of much.benefit to Mr. Patrick because he 
didn't see them. 

A. I just didn't want it. to appear that I 
had slipped anything in here on you or was trying to 
hide anything - - 

Q. (BY MR. PATRICK): Oh, no. Not at all. 

A. -- or anything like that. 

Q. And my only purpose in marking these at 
this point is it would be easier to go ahead and make 
copies of what you have and would be more complete 
for the record than to send someone down to the 
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medical school or wherever and try to obtain copies. 
So if you don't mind, the best way of getting copies 
of this is just simply add all of these to Exhibit 6 
and have them copied and then sent back to you. 

A. Certainly. X have no problem with that. 

Q. The next one is "The Future of Children," 
Volume 5, Number 1, Spring 1995, "Low Birth Weight." 
The next is "The Future of Children," Volume 4, 

Number 3, Winter 1994, "Critical Health Issues for 
Children and Youth." 

The next is Chapter 7 out of "Drug Abuse 
and Drug Abuse Research, Nicotine Addiction," 1989 to 
1991. The next is "Cigarette Smoking" from the 
National Institute on Drug Abuse. The date on that 
is January 1996. 

A. There may be two of those. 

Q. Two copies? 

A. Yeah. Some of that they sent me two of 
for some reason. Maybe they were trying to get rid 
of them. 

Q. The next is "NIDA Capsules," June 1988. 
The next is "HHS News," December 1996. Then "NIDA 
Research Monograph," 1974 to present, which I'm not 
going to have marked. Next is "NIDA Capsules, 
Monitoring the Future Study: Trends in Prevalence of 
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Various Drugs for 8th-Graders, 10th-Graders, and High 

School Seniors." That one we will add to Exhibit 6. 

I'm not going to mark this, but I will 
just state it for the record so we will know that you 
brought it here this morning. November 1996, 

National Institute of Health, National Institute on 
Drug Abuse, "Drug Abuse and Drug Abuse Research, The 
Fifth Triennial Report to Congress from the Secretary 
of the Department of Health and Human Services." 

There's also a monograph entitled "Drug 
Abuse and Drug Abuse Research, the Third Triennial 
Report to Congress from the Secretary of the 
Department of Health and Human Services" as well as a 
media advisory that went along with this particular 
report, it appears. There's a treatise entitled 
"Clinical Child Neuropsychiatry" by Christopher 
Gillberg. The date -- 

A. It's 1995, I believe. 

Q. 1995 is correct. Cambridge University 

Press. Then there is the deposition of Dr. Oster as 
well as the exhibits. We won't have all of that 
marked. 

A. This is also exhibits. (Indicating).. 

Q. As well as other exhibits. 

A. Well, Oster's exhibits are in two 
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volumes. The one you just had in your hand is Volume 
l. This is Volume 2. 

Q. All right. I .have segregated into one 
pile, I think, the material I would like to have 
included in Exhibit 6 and copied and attached to the 
deposition. In one group, I have segregated out what 
I do not want to have copied. 

MR. NIMS: And once it's copied, we will 
substitute as the exhibit the copies and mark that as 
six and give Dr. Reynolds back the stack that 
presently bears the exhibit sticker? 

MR. PATRICK: Right. 

THE WITNESS: I'm sorry. I didn't hear 

an answer to his statement. Is that correct? I'll 
get my originals back and copies will be substituted 
at the end of the deposition? 

MR. PATRICK: Well, yes. Yes. Yes. I 
will make sure that -- The court reporter and I will 
confer on that and make sure that you get your 
originals back. 

Q. (BY MR. PATRICK): Doctor, I believe you 
have also been listed as an expert witness in the 
Florida state case. Is that correct? 

A. Yes. 

Q. Any other cases that you know of in which 
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1 you are prepared to offer testimony? 

2 A. Not at this time. 

3 Q. Doctor, I believe that your deposition 

4 will be taken again for the Florida case, and I would 

5 ask you, if you would, to read the Drews article so 

6 that when either I or other counsel come back to ask 

7 you about that particular study concerning cigarette 

8 smoking and mental retardation that we will have an 

9 opportunity to see what your views may be. 

10 A. I certainly intend to read the Drews 

11 article. I guess if you were to all of a sudden 

12 schedule that depo for tomorrow, I probably won't 

13 have it read. 

14 Q. That won't happen. I'm sure it won't be 

15 for another several weeks. Just a few more 

16 questions. Have you ever smoked cigarettes? 

17 A. Oh, I would say that I probably as a 

18 young adult may have tried to smoke a couple of 

19 cigarettes. I think that's the extent of it. 

20 Q. Have you ever been in a position in 

21 dealing with school children in advising them not to 

22 smoke? 

23 A. No. I have not been in that kind of 

24 position with them. 

25 Q. Have you ever advised, anyone not to smoke 
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cigarettes ? 

A. Yes. 

Q. When has that occurred? 

A. My stepson in — 

Q. How old is he? 

A. -- the last several years. He's 18. 

Q. And has he smoked? 

A. He smokes currently. 

Q. And what have you told him? 

A. That I wish he wouldn't do that. 

Q. Why do you tell him that? 

A. I don't like it. I don't like the smell 
of it. I don't like it around me. His mother 
doesn't like it. We don't think it's a good thing to 
do. 

Q. Why does he continue to smoke cigarettes 
despite the fact that you asked him not to? 

MR. NIMS: Objection. 

A. Well, I only have -- Because of my 
relationship with him, I do not have an expert 
opinion on that. I have a personal opinion. It 
wouldn't be appropriate for me to have an expert 
opinion on any family member. 

My personal opinion is that he is an 
extremely good boy, if you will excuse me for 
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characterizing him as a boy at that age. We never 
have to hassle him about his homework. He's pretty 
much a straight A student. He's won some 
scholarships and is getting ready to go off to 
college. I think in his entire life he came in late 
from curfew twice and that's about the worst thing 
he's ever done. 

Basically, his explanation was that he 
felt like he had to do something that people 
disapproved of and he tried smoking and he liked it 
and that was it. 

Q. Well - - 

A. I think that's probably -- I think that's 
a pretty accurate portrayal on his part. 

Q. Do you think that he is habituated to 
smoking cigarettes? 

A. I don't know. We don't allow him to 
smoke in our home, and he spends hours and hours at a 
time there and he doesn't like run outside and smoke 
or anything. So, you know, I suppose we could get 
into the academic debate over what constitutes habit. 

Q. Or addiction? 

A. Or addiction for that matter. 

Q. Are you competent to -- Well, that's a 
bad -- I don't mean to be - - I can't think .of the 
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word I'm trying to use to characterize my question. 
Are you in a position of offering an expert opinion 
on addiction? 

A. I have no plans to do. so and have not 
been asked to do so. 

Q. But you do have a psychological -- or you 
are an expert in psychology. Would you be able to, 
within the field of your expertise if asked to do so, 
offer an opinion on addiction? 

A. I could give opinions in some areas of 
what is generally considered to be addiction, but not 
in others. 

Q. Now, you have written on maternal use of 
cocaine? 

A. Yes. 

Q. And you would agree that cocaine is 
addictive, would you not? 

A. I do believe that cocaine is addictive, 

yes . 

Q. Would you agree that cigarette smoking is 
a cause--and using cause in the sense of a direct 
cause and effect--of lung cancer? 

A. I don't know. I have no expert opinion 
on that. I am not an expert,' as I have said earlier, 
in disease as we have defined disease, so I simply 
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1 don't know. 

2 Q. You would have no reason to not accept 

3 the finding of the Surgeon General of the United 

4 States that cigarette smoking is a cause of lung 

5 cancer? 


6 

A. I don't 

have 

any reason t 

o dispute 

that. 

7 

I have not attempted 

to 

address that 

literature 

and, 

8 

as I have said, I do 

not 

consider mys 

elf to be 

an 


9 expert on disease in that sense. 

10 Q. Other than with your stepson, have you 

11 ever counseled anyone else not to smoke cigarettes? 

12 A. I can't think of anybody. I mean, I 

13 might. I wouldn't completely rule it out. I can't 

14 think of anybody in particular. 

15 Q. Have you ever had any occasion to deal 

16 with pregnant women in a clinical setting? 

17 A. Yes. 

18 Q. In what way? 

19 A. Well, I see in my clinical practice 

20 children of women who are also pregnant at the time. 

21 Q. Have you ever advised a pregnant woman 

22 not to smoke cigarettes? 

23 A. I don't, recall specifically doing that, 

2 4 no. 

25 Q. But if the situation came up that a 
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pregnant woman had a child in your practice and she 
also happened to be pregnant with another child to be 
and she was smoking, you would advise that person not 
to smoke cigarettes, would you not? 

MR. NIMS: Objection. 

A. I might advise her to quit smoking. It 
is more likely that I would ask her to sit down and 
talk with her physician who was taking care of her 
pregnancy about all the things that she should do as 
a result of being pregnant. 

Q. {BY MR. PATRICK): So you would simply 

defer to the obstetrician in that setting? 

A. I think it's more likely. I don't think 
I said defer to the obstetrician. I think I would 
encourage any pregnant woman to sit down with the 
physician who is responsible for their healthcare 
during pregnancy and talk with them about their 
entire life-style. 

MR. PATRICK: I think that's it. I don't 
believe I have any more questions. I don't know if 
you do? 

MR. NIMS: No. No questions. 

MR. PATRICK: Okay. Thank you, 

Dr. Reynolds. 

THE WITNESS: Thank you. 
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MR. PATRICK: He is going to read and 
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20 Reason: 

21 _ 

22 Reason: 

23 ' 

24 Reason: 
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Reason: 


Reason: 


Reason: 


I, CECIL R. REYNOLDS, have read the 
foregoing deposition and hereby affix my signature 
that same is true and correct, except as noted 
herein. 


CECIL R. REYNOLDS 

THE STATE OF TEXAS ) 

COUNTY OF ) 

SUBSCRIBED and sworn to before me by the 
said witness, CECIL R. REYNOLDS, on this the 
_ day of_. 19_. 


Notary Public in and for 
the State of Texas 
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TESTIMONY 

Direct Examination by Mr. Patrick 


EXHIBITS 

1 Expert statement for Cecil R. Reynolds 

2 Article entitled "The Relationship 
Between Idiopathic Mental Retardation 
and Maternal Smoking During Pregnancy 

3 Article entitled "Smoking and 

reproductive health" from the 
International Journal of Gynecology & 
Obstretrics 

4 Article entitled "Decreased Fetal 

Weights in Rats Exposed to Sidestream 
Cigarette Smoke" 

5 Portion of Chapter 21 from 

Drugs of Abuse 

6 Chapter 10, Neonatal and Developmental 

Effects of Maternal Substance Abuse 
from Drug Abuse and Drug Abuse Research, 
and other articles 
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THE STATE OF TEXAS ) 

COUNTY OF BEXAR ) 

I, CRAIG CARTER, Certified Shorthand 
Reporter in and for the State of Texas do hereby 
certify that there came before me on April 10, 1997 

at 9:25 o'clock a.m. at the offices of Moore & 

Howard, Inc., 112 E. Pecan, Suite 1700, San Antonio, 
Bexar County, Texas, the following named person, 
to-wit: CECIL R. REYNOLDS, who was by me duly sworn 
to testify to the truth and nothing but the truth of 
his knowledge touching and concerning the matters in 
controversy in this cause; that he was thereupon 
carefully examined upon his oath and his examination 
reduced to typewriting under my supervision; and that 
the deposition is a true record of the testimony 
given by the witness. 

I further certify that I am neither 
attorney nor counsel for, nor related to or employed 
by, any of the parties to the action in which this 
deposition is taken, and further that I am not a 
relative or employee of any attorney or counsel 
employed by the parties hereto nor financially 
interested in the action. 
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CRAIG CARTER, Certified 
Shorthand Reporter in 
and for the State of Texas 
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